State v. Pentico

QUESTIONABLE RULINGS BY MAGISTRATE SWAIN

(Taken from two different hearings)
JUDGE SWAIN:  With respect to the constitutional issue, it is well settled that any constitutional right is subject to reasonable restrictions in the time, place, and manner in which those rights can be exercised.  It seems to this court, that the provisions of Idaho Code § 18-7008 are very reasonable restrictions.  I’ll also note, that in no way is Mr. Pentico being prosecuted for the content of his communication but rather for his conduct, and that is an important distinction.  So I’m going to deny the motion to dismiss on constitutional grounds.  I think Idaho Code § 18-7008 is constitutional as applied in these circumstances.

. . . 
JUDGE SWAIN:  Well I’m concerned about the late disclosure, but I’m also concerned about the proffered testimony in your motion which states that Mr. Parker will be a character witness, and knows among other things, of his valuable and extensive activities in First Amendment matters, which is specifically not relevant to this trial, Mr. Derr.  That’s a legal question, and I’ve already ruled. We’re not going to have testimony about Mr. Pentico’s actions were justified under the First Amendment.

MR. DERR:  I see. And of course, the Court understands we’ve argued that before. We think that’s the basic element of this case.

JUDGE SWAIN:  Well Mr. Derr, I’m very concerned. You don’t have to agree with my ruling –

MR. DERR: I know.

JUDGE SWAIN:  -- but you do have to follow it. You can appeal, but we’re not going to have testimony about the First Amendment in this trial.  There are only two issues here. One is whether Mr. Pentico was properly advised that he could not be present on certain specified locations, and number two, was he present, physically, on certain specified locations. The state is not going to be allowed to present testimony about why he was excluded.  On the other hand, Mr. Pentico is not going to be allowed to present testimony regarding the content of his communication or assert that it’s protected by the First Amendment. That’s a legal question and I’ve ruled. I don’t see that based on your motion, Mr. Parker has character testimony of a pertinent nature to the trial, that in combination with the late disclosure, I’m going to grant the state’s objection. Mr. Parker will not be allowed to testify.

. . .
MR. DERR: Now then, can we -- can we go back beside that. Mr. Pentico had a conversation with the Governor.

JUDGE SWAIN:  And I have ruled on that, and that will not be coming into evidence, Mr. Derr.

MR. DERR: Even though –

JUDGE SWAIN:  Again, you have the right to appeal, but I’ve ruled on that.

MR. DERR: -- okay. Even though our position is that that was an invitation that was never withdrawn?

JUDGE SWAIN:  The Court has previously ruled.
RELEVANT QUOTE FROM THE IDAHO SUPREME COURT:

“Assuming that a criminal trespass prosecution is filed pursuant to I.C. § 18-7008(8) against a person on public property who is exercising his or her free speech rights, the statute could be attacked as applied to that constitutionally-protected conduct.”

State of Idaho v. David Korsen, 138 Idaho 706, 69 P. 3d 126 (2003)
